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.aspx (last visited Mar. 2, 2013) ; see also Tania Voon, Flexibilities in WTO Law to Support Tobacco Control Regulation, 39 AM. J.L. & MED. 199 (2013) . 9 Investor-State Arbitration -Tobacco Plain Packaging, supra note 8. 10 Consultation Document: Proposal to Introduce Plain Packaging of Tobacco Products in New Zealand, MINISTRY OF HEALTH NZ (July 23, 2012) , http://www.health.govt.nz/publication/proposalintroduce-plain-packaging-tobacco-products-new-zealand.
11 Consultation Launched on Standardised Tobacco Packaging , DEP'T OF HEALTH (Apr. 16, 2012) , http://www.dh.gov.uk/health/2012/04/tobacco-packaging-consultation.
12 Abantika Ghosh, BJD MP Moves Bill on Tobacco Packaging, INDIAN EXPRESS (Nov. 21, 2012) , http://www.indianexpress.com/news/bjd-mp-moves-bill-on-tobacco-packaging/1033792. 13 South Africa: Gov't to Follow New Australia Tobacco Laws -Report, ALLAFRICA (Aug. 16, 2012) , http://allafrica.com/stories/201208160174.html.
14 TPP Act, supra note 1, at s 19; Tobacco TPP Regulations, supra note 1, at reg 2.2.1. 15 TPP Act, supra note 1, at ch 2 pt 2 div 1 s 20; TPP Regulations, supra note 1, at regs 2.3.1-.9, 2.4.1-.4 (other allowable marks include origin marks, calibration marks, measurement marks and trade descriptions, bar codes, fire risk statements, locally ma de product statements, name and address, and consumer contact telephone number).
16 TPP Act, supra note 1, at ch 2 pt 2 div 1 s 18(1 The TPP Act and TPP Regulations operate in conjunction with the Competition and Consumer (Tobacco) Information Standard 2011 (the "Standard"), 25 which also commenced operation on December 1, 2012. The Standard includes requirements for large health warnings comprising graphics, warning statements, and explanatory messages-required to cover at least seventy-five percent of the front surfaces of most tobacco product packaging, including cigarette packaging (an increase from thirty percent), and ninety percent of the back surface for cigarette packaging and seventy-five percent for most other tobacco products-and information messages on the health effects of chemicals in tobacco smoke on the side of cigarette packs and cartons and on most loose tobacco packs.
B. OBJECTS AND RATIONALE OF THE TPP ACT
The objects of the TPP Act are:
(a) to improve public health by (i) discouraging people from taking up smoking, or using tobacco products; and (ii) encouraging people to give up smoking, and to stop using tobacco products; and (iii) discouraging people who have given up smoking, or who have stopped using tobacco products, from relapsing; and (iv) reducing people's exposure to smoke from tobacco products; and (b) to give effect to certain obligations that Australia has as a party to the FCTC.
27
The Act states that: (2) It is the intention of the Parliament to contribute to achieving the objects . . . by regulating the retail packaging and appearance of tobacco products in order to: (a) reduce the appeal of tobacco products to consumers [;] (b) increase the effectiveness of health warnings on the retail packaging of tobacco products[;] and (c) reduce the ability of the retail packaging of tobacco products to mislead consumers about the harmful effects of smoking or using tobacco products.
28
The introduction of plain packaging was announced by the Australian Government in April 2010 as part of a "comprehensive suite of reforms to reduce smoking and its harmful effects," which also included a twenty-five percent excise increase, further investment in anti-smoking social marketing campaigns, and legislation to restrict the advertising of tobacco products on the internet. 29 The Explanatory Memorandum to the Bill notes that tobacco smoking remains one of the leading causes of preventable death and disease among Australians, killing over 15,000 Australians every year and imposing annual social costs of around $31.5 billion, and that approximately 3 million Australians smoke. 30 It affirms the Australian Government's commitment to reaching performance benchmarks set under the 2012 Council of Australian Governments National Healthcare Agreement of reducing the national smoking rate to ten percent of the population by 2018 and halving the Aboriginal and Torres Strait Islander smoking rate.
31
The plain packaging scheme is based on a number of findings from a large volume of social science research: 32 "[m]essages and images promoting the use of tobacco products can normalize tobacco use, increase uptake of smoking by youth, and act as disincentives to quit"; 33 "packaging of tobacco products is an important element of advertising and promotion, and its value has increased as traditional forms of advertising and promotion have become restricted in countries such as Australia"; 34 the primary role of tobacco packaging is to "promote brand appeal, particularly to youth and young adults"; 35 "plain packaging has been shown to be less appealing for youth who might be thinking of trying smoking"; 36 27 TPP Act, supra note 1, at ch 1 pt 1 s 3(1). 28 TPP Act, supra note 1, at ch 1 pt 1 s 3(2). 29 The prescribed drab dark brown color was selected on the basis of market research which showed that it "was optimal in terms of decreasing the appeal and attractiveness of tobacco packaging, decreasing the potential of the pack to mislead consumers about the harms of tobacco use, and increasing the impact of graphic health warnings." 41 C. TWO SIGNIFICANT FEATURES OF THE ACT Two other features of the Act bear mention, as they are essential to understanding the way in which the High Court challenges were argued and decided.
Inter-Relationships with the Trade Marks Act and the Designs Act
The TPP Act deals specifically with its inter-relationships with the Trade Marks Act 1995 (Cth) and the Designs Act 2003 (Cth). 42 The TPP Act provides that its prohibitions on the use of trade marks cannot be grounds (under the Trade Marks Act) for refusing to register a trade mark, revoking the acceptance of an application for registration of the trade mark, registering the trade mark subject to conditions or limitations, or revoking the registration of the trade mark. 43 This section "preserves a trade mark owner's ability to protect a trade mark, and to register and maintain registration of a trade mark."
44 Similarly, the TPP Act provides that failure to make a product that embodies a registered design merely as a result of complying with the TPP Act does not provide a basis for an order (under the Designs Act) requiring the grant of a license in relation to the design or revoking the registration of the design. In particular, if, apart from this section, this Act would result in such an acquisition of property because it would prevent the use of a trade mark or other sign on or in relation to the retail packaging of tobacco products, or on tobacco products, then despite any other provision of this Act, the trade mark or sign may be used on or in relation to the retail packaging of tobacco products, or on tobacco products, subject to any requirements that may be prescribed in the regulations for the purposes of this subsection.
47
The effect of this section is that, in the event that the operation of plain packaging were to be found unconstitutional, the Act would not apply to the extent of that unconstitutionality, and regulations made under the Act could prescribe restrictions on the use of trade marks or signs. This would allow an alternate scheme to be enacted through regulations, presumably in accordance with any guidance given by a court decision finding that plain packaging was unconstitutional, without the need to amend the Act. The Explanatory Memorandum notes that this section was included "out of an abundance of caution," though the Government believed that the Act had been drafted "so as to avoid the potential for any acquisition of property other than on just terms" that would be contrary to the Constitution.
III. THE HIGH COURT CHALLENGES A. THE CASES PRESENTED TO THE HIGH COURT FOR RESOLUTION
Four major tobacco companies (or groups of companies)-British American Tobacco (BAT), Imperial Tobacco, Japan Tobacco, and Philip Morris-challenged the TPP Act in the High Court of Australia, Australia's highest court. Proceedings were instituted directly in the High Court, rather than a lower court, as the High Court has "original jurisdiction" in all matters "[i]n which the Commonwealth, or a person suing or being sued on behalf of the Commonwealth, is a party," 49 and "in any matter . . . arising under this Constitution, or involving its interpretation."
50
The tobacco companies' challenges were based on section 51(xxxi) of the Constitution, under which the Australian Parliament has power to make laws with respect to "the acquisition of property on just terms from any State or person for any purpose in respect of which the Parliament has power to make laws." 51 Though expressed in terms of the conferral of power on the Parliament (the power to acquire property on just terms), the provision operates as a constraint on legislative power, 52 and as a protection of property, both tangible and intangible. Legislation that violates the constraint is invalid, rather than enlivening a right to compensation.
Section 51(xxxi) was the only basis on which the tobacco companies could conceivably mount the semblance of a plausible constitutional challenge. Unlike 54 The State of Victoria and the Australian Capital Territory have both enacted statutory charters of rights which provide protection to freedom of expression (which may be restricted in order to protect other public interests). 55 Both specify that only "individuals" (i.e., natural persons) have "human rights." 56 Once the constitutional challenges had been filed, a process of determining the appropriate form in which they should be heard commenced. 57 Ultimately, the challenges proceeded by way of questions reserved for the Court on the basis of facts agreed between the Commonwealth and BAT, in which Imperial and Philip Morris participated as interveners with exposure as to costs, 58 and a demurrer (a procedure under which one party argues that even if everything alleged by the other were true, the case ought still to be determined in its favor) by Japan Tobacco. 59 The cases were heard together and a single decision (constituting of six separate judgments) was issued.
In the BAT (with Imperial Tobacco and Philip Morris intervening) matter, five questions were reserved for the consideration of the Court, to be determined on the basis of a set of "agreed facts." The primary questions were: The fourth question concerned a challenge to the constitutional validity of section 15 on the basis that it was said to infringe the constitutional separation of powers by "requir[ing] the court to perform a feat which is in essence 'legislative and not judicial'" 61 -an issue which did not arise given the Court's answers to the first three questions. The fifth was a standard question concerning the costs of the proceedings.
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The agreed facts concerned: (a) the existence and operation of the three BAT companies that brought the challenge; ownership of registered trade marks; ownership of a registered patent; ownership of a registered design; ownership of copyright; many members of the public having been exposed to and become familiar with The tobacco companies argued that they had a range of intellectual property and related rights (trade marks, get-up, copyright, design, patents, packaging rights, licensing rights, and goodwill), which were acquired by the TPP Act without just terms being provided to them.
68 Accordingly, they argued the Act should either be read down in accordance with section 15 so as not to apply to their property, or be held invalid. 69 There was no dispute that the tobacco companies did have property (though there was dispute about the "nature and amplitude" 70 of those rights, and therefore the nature and extent of the impact of the scheme upon those rights).
The case was decided in the Australian Government's favor on the basis of the majority's affirmation (six-to-one) 71 of what Justices Hayne and Bell described as the "bedrock principle" that " [t] 73 Id. ¶ 164; see also id. ¶ 42 (French, CJ). Justice Gummow commented on the differences between section 51(xxxi) and the "taking" clause in the U.S. Constitution. Id. ¶ ¶ 109-118. His Honor wrote that the effect of U.S. jurisprudence is to accept that the "taking" clause may be engaged without what the decisions of the High Court would classify as an "acquisition." Id. ¶ 115. He noted that "the greater scope this gives to the Fifth Amendment has been temper ed by a doctrine permitting 'regulation' which does not amount to a 'taking.'" See also id. ¶ 355 (Kiefel, J). 74 Chief Justice French held that the imposition of controls by the TPP Act "may be said to constitute a taking in the sense that the plaintiffs' enjoyment of their intellectual property rights and related rights is restricted," but that there was no acquisition. Id. ¶ 44. Justice Gummow held that there was "sufficient impairment, at least of the statutory intellectual property of the plaintiffs, to amount to a 'taking,' but there is no acquisition of any property." Id. ¶ 101; see also id. ¶ ¶ 138-141. tobacco companies that there need be no acquisition of "property" or of a benefit or advantage of a proprietary nature 75 "sought to depart from [the] bedrock principle." 76 Accordingly, the three questions identified above were answered "No," "No" and "Does not arise," respectively, and the demurrer was overruled. 77 Orders for costs were made against the tobacco companies.
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The tobacco companies advanced a range of "creative" arguments in attempting both to expand the Australian constitutional notion of "acquisition," and to articulate relevant "benefits" and "advantages" conferred on the Commonwealth and/or others by the TPP Act. Purported benefits or advantages included:the Commonwealth being able to impose its own design, labeling, and get-up on packaging and cigarettes; 79 the increased prominence of advertising of Quitline services by reason of the prohibition on use of the plaintiffs' property, with benefit conferred on both the Commonwealth and Quitline service providers; 80 the Commonwealth obtaining the right to require the printing of its and others' messages without any obligation to pay for the design, printing or publicity benefit thereby obtained, conferring a direct financial benefit on Quitline service providers and others; 81 the pursuit of the legislative purposes expressed in the objects of the Act; 82 the intended reduction in expenditure by the Commonwealth on illnesses alleged to be "tobacco related"; 83 the improved effectiveness of health warnings through the creation of a "blank background," without trade marks and get-up that are said to draw attention away from the warnings; 84 Justices Hayne and Bell wrote that the proposition that the TPP Act would take the tobacco companies' property "seems hard to deny" " [o] n the face of it," but that its accuracy "need not be examined because the relevant constitutional question is whether there has been an acquisition of property, not whether there has been a taking." Id. ¶ 164. Justice Crennan appeared to conflate the concepts of taking and acquisition. Her Honor wrote that restricting or extinguishing the tobacco companies' rights to use their property for advertising or promotional purposes "with a possible consequential diminution in the value of property or the associated businesses, did not constitute a taking amounting to an indirect acquisition." Id. ¶ 296. 75 Id. ¶ ¶ 169-171. The companies' arguments drew on a dissenting view expressed by Justice Deane in Commonwealth v Tasmania, "that the absence of a material benefit of a proprietary nature did not conclude whether there had been an acquisition of property in that case." Id. ¶ 172; see Commonwealth v Tasmania ("Tasmanian Dam Case") Not surprisingly, in light of the "bedrock principle" affirmed by the majority, none of these arguments succeeded. On analysis, a number of these arguments strike as somewhere on the spectrum between tortuous and absurd, particularly those that assert that it is the very pursuit or achievement of the objects of the legislation that should entitle the tobacco companies to "just terms" and thus render the legislation invalid.
This Article does not examine the Court's disposition of each of these arguments in detail. Rather, it seeks to identify six of the major themes and narratives that can be found running through the reasoning of the majority. It is these themes and narratives that are likely to feature in other legal challenges to plain packaging (or to large health warnings)-both domestic and international-though to be argued and resolved in the context of different laws, doctrines, and legal principles. This Article also outlines the major elements of the judgment of the dissentient, Justice Heydon.
The Relevant Rights of the Tobacco Companies Were "Negative Rights"
The rights at issue in the challenges were essentially negative in character, i.e., rights to exclude others, rather than positive rights to use. For example, Justice Crennan wrote that the "exclusive right" to use a trade mark granted to a registered owner by the Trade Marks Act "is a negative right to exclude others from using it." 89 Similarly, Justice Kiefel observed that "the right subsisting in the owner of a trade mark is a negative and not a positive right. It is to be understood as a right to exclude others from using the mark." Justice Heydon wrote that the structure of the legislation is "very strongly motivated by an altruistic desire to improve . . . the health of Australian residents," but that improving public health is not its "fundamental concern." 139 Rather, "[i]ts fundamental concern is to avoid paying money to those who will be damaged if that desire to improve (local) public health is gratified in the manner which the legislation envisages."
140 He concluded his judgment thus:
After a "great" constitutional case, the tumult and the shouting dies. The captains and the kings depart. Or at least the captains do; the Queen in Parliament remains forever. Solicitors-General go. New Solicitors-General come. This world is transitory. But some things never change. The flame of the Commonwealth's hatred for that beneficial constitutional guarantee, [section] 51(xxxi), may flicker, but it will not die. That is why it is eternally important to ensure that that flame does not start a destructive blaze.
D. NOT A JUDGMENT ON THE MERITS OF PLAIN PACKAGING
It will have been observed from the above analysis that resolution of the constitutional challenges did not involve consideration of the merits of plain packaging as a policy intervention or of the evidence supporting it, nor any balancing of competing rights and interests such as the proprietary rights of tobacco companies against the interests of public health or of other rights such as rights to health or to life.
The Commonwealth made two major arguments in the alternative to its primary submission. First, that any acquisition of property from tobacco companies would not constitute an acquisition of property of a kind requiring the provision of "just terms" under section 51(xxxi). The restrictions imposed by the TPP Act "constitute regulation of trading activity in a manner appropriate and adapted to reducing harm to members of the public and public health, and any acquisition of property by the Commonwealth or the providers of Quitline services would be incidental to or consequential upon those restrictions."
142 Requiring "the provision of compensation to those who would gain a commercial benefit from continuing to engage in the harmful trading activity that would be permitted to continue but for the TPP Act would be profoundly incongruous," 143 taking into account, in particular:
the gravity of the harm to members of the public and public health caused by tobacco products; the promotional purpose and effect of retail packaging; the effect of health warnings in informing of that harm and discouraging smoking; and the strength of the evidentiary foundation for the statutory judgment that retail packaging will reduce the appeal of tobacco products, increase the effectiveness of health warnings, reduce the potential for retail packaging to mislead and thereby serve the public interest by contributing to the reduction of that harm. The second major argument in the alternative was that any acquisition would not be on terms that are "unjust." Specifically,
The TPP Act restricts the use of property no more than is appropriate and adapted to reduce harm to members of the public and public health. The TPP Act . . . allows . . . companies to continue to use their brand names and variant names on retail packaging to indicate trade origins of their products and not to lose trade marks and registered designs through non-use. Measured against the constitutional standard of what is fair and just between tobacco companies as owners of property and the Australian nation representing the Australian community, and having regard to the identified incongruity, the rehabilitation provided to tobacco companies by those terms is just.
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The disposition of the challenges on the ground that no acquisition of property had been effected, because no benefit or advantage of a proprietary nature had been acquired by the Commonwealth or any other person, obviated the need for the Court to engage with these arguments, or to consider the evidence in support of plain packaging. At least some consideration of evidence would likely have been necessary had resolution of the challenges turned on whether the scheme was "appropriate and adapted to reducing harm to members of the public and public health."
146 This would likely have entailed remitting the challenges to the Federal Court. As noted, one of the questions before the High Court was whether resolution of the matter would "require the judicial determination of any and if so what disputed facts following a trial."
E. THE SIGNIFICANCE OF THE WHO FRAMEWORK CONVENTION ON TOBACCO CONTROL
It will also have been noted that the FCTC did not feature in the determination of the challenges. This is not surprising given that the decision turned on the affirmation and application of the "bedrock principle." The resolution of this central question did not require consideration of the FCTC, or the significance of Australia's obligations under it. Yet its significance to the development and implementation of the plain packaging scheme should be recognized.
As noted, one of the objects of the TPP Act is "to give effect to certain obligations that Australia has as a party to the Convention on Tobacco Control." 
International framework
The introduction of plain packaging for tobacco products is one of the means by which the Australia Government will give effect to In its explanation of the provisions regulating the appearance of cigarettes, the Explanatory Memorandum notes that the guidelines on Article 13 "identify product design features as a form of tobacco advertising and promotion that should be regulated." 152 The identified means by which regulation of the retail packaging and appearance of tobacco products are to contribute to achieving the Act's stated objects 153 correspond with the Article 11 and 13 guidelines. The Article 11 guidelines note that plain packaging "may increase the noticeability and effectiveness of health warnings and messages, prevent the package from detracting attention from them, and address industry package design techniques that may suggest that some products are less harmful than others." 154 The Article 13 guidelines state:
Packaging and product design are important elements of advertising and promotion. Parties should consider adopting plain packaging requirements to eliminate the effects of advertising or promotion on packaging. Packaging, individual cigarettes, or other tobacco products should carry no advertising or promotion, including design features that make products attractive.
In defending the legislation, the Commonwealth argued that the statutory judgment about the ways in which plain packaging would improve public health "is consistent with the consensus of the 174 Parties to the FCTC," 156 noting Articles 11 and 13 of the FCTC and their guidelines. 157 Had it been necessary for the Court to consider the Commonwealth's alternate arguments, consideration would likely have been given to the significance of the FCTC, at least to the question of whether plain packaging is "appropriate and adapted to reducing harm to members of the public and public health."
158

IV. CONCLUSION
The High Court's decision upholding Australia's plain packaging regime came as no surprise. The informed consensus had always been that the Australian Government was on solid legal ground. 159 It would have taken a radical change of course from decades of constitutional jurisprudence for the tobacco companies' challenges to have succeeded. The outcome of the litigation vindicated the Australian Government's decision to stare down the tobacco industry's legal threats, bluff and bluster. 160 In many respects, it would have been easier for the Australian Government not to take the fight on. But it chose to do so, and its success will embolden other countries, and remind them of the rewards of acting on both their convictions and their legal advice in the face of tobacco industry scare campaigns and saber-rattling.
Of course, each legal challenge is framed, argued and resolved in its own particular context, under its own laws, principles and doctrines, and in accordance with its own legal and evidentiary procedures. The challenges to Australia's plain packaging legislation were decided on the basis that no benefit or advantage of a proprietary nature had been acquired by the Commonwealth or any other person.
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No consideration of the merits of plain packaging or evidence in its support was necessary.
In these respects, the High Court's consideration of the tobacco companies' challenges differs from what might be expected if plain packaging were implemented and challenged in domestic jurisdictions in which different rights and interests are protected or promoted-both those weighing in favor of plain packaging, such as public health generally, and rights to health and to life, and in favor of those that tobacco companies would seek to invoke, such as commercial speech rights and different kinds of property rights from those protected by the Australian Constitution. Of course, it also differs from what might be expected in the 156 Commonwealth Submission, supra note 67, ¶ 37. 157 Id. It stated: "That Australia is as yet the first Party to the FCTC to act on these recommendations does not detract from the global significance of the a doption of them." Id. Voon et al. eds., 2012) . 160 In welcoming the High Court's decision, the Australian Attorney -General, Nicola Roxon, who had been the Health Minister responsible for the development and introduction of the legislation before becoming Attorney-General, said that that it showed that Big Tobacco can be "taken on and beaten." Nicola Berkovic, High Court Clears Way for Plain Packaged Cigarettes to Be Sold in Australia, THE AUSTRALIAN (Aug. 15, 2012), http://www.theaustralian.com.au/national -affairs/highcourt-clears-way-for-plain-packaged-cigarettes-to-be-sold-in-australia/story-fn59niix-1226450705366. 161 JT Int'l SA v Commonwealth (Tobacco Plain Packaging Case) [2012] HCA 43, ¶ ¶ 42-44 (Austl.) resolution of the current WTO and investment treaty challenges to Australia's legislation, these being claims brought before international tribunals pursuant to international laws and processes. This is not to suggest that the ultimate outcome of such challenges would be different, but to acknowledge that similar issues will play out in different ways, perhaps offering a richer jurisprudence that goes to the heart of what is at stake in plain packaging in particular, and in the battles between public health and the tobacco industry in general.
It can be expected that the FCTC will play a role in the resolution of similar challenges in jurisdictions in which the merits of plain packaging and the evidence in its support do fall for consideration. This will be true of both other domestic challenges and of the ongoing international challenges to Australia's legislation, in which the relationship between the FCTC, as both international law and international norm, and trade and investment obligations will inevitably be considered.
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While each legal challenge is pursued and decided in its own context and its own way, no challenge to tobacco control measures takes place in isolation, not least because of the FCTC, a global treaty with 176 Parties, each having committed, under international law, to implement obligations both in their domestic jurisdictions and cooperatively at the international level. The accumulation of litigation experience and development of jurisprudence build an invaluable collective resource of ideas, themes and narratives that can be drawn upon in different ways in different places to strengthen ongoing efforts to reduce the global burden caused by tobacco and the tobacco industry.
